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When patent expired in May 2003: 
-  Price drops from SEK 8 to SEK 2 
-  in 3 months 
 
 



Lundbeck case: facts 

• blockbuster anti-depressant drug 
• patent held by Lundbeck (DK) for molecule 

– created in 1989 
– expired in 2003 

• secondary (processing) patents still offered 
protection 

 
on 19 June 2013:  
• EC decision: breach of European antitrust law 

(infringement  of Art. 101 TFEU) 
 imposed a fine of 

– €93.8 million on Lundbeck 
– €52.2 million on four generic pharmaceutical 

producing companies 

 in response to Lundbeck entering an 
agreement with the companies, resulting in a 
delay of their sales of the generic version of 
citalopram 

 
• on 2 September 2013, Lundbeck appeals EC’s 

decision of 19 June 2013 



EC’s findings 

• generic producers… 
– had started to credibly enter  

• one had already started stelling its version of Citalopram 

– agreed with Lundbeck in 2002 not to enter the market  

– received substantial payments in return for not competing  

 

• Lundbeck...  
– paid significant lump sums 

– purchased generics' stock for the sole purpose of 
destroying it 

– offered guaranteed profits in a distribution agreement.  

 

 
 



EC’s conclusion 

• “potential of restricted competition” analysis: 
– generic producers  

• were potential competitors 

• reduced their efforts after agreement with Lundbeck  

• regarded financial transfers as related to the foregone 
profits from not entering 

• Lundbeck case differs from a pure efficiency 
enhancing patent settlement agreements 

• Restriction by object; Article 101(3) criteria 
were not met 



Lundbeck’s appeal 

• Lundbeck strongly disagrees with the Commission's 
decision.  

• There is no question about the validity of Lundbeck's 
process patents at issue  

• Lundbeck regards the agreements as an efficiency 
enhancing patent settlement 

• The agreements did not restrict competition in the 
market beyond the patent protection via the patent 
rights Lundbeck already held 

• Over 600 meticulous analyses of the generic citalopram 
demonstrated that they were all produced with 
infringing processes.  



“pay-for-delay” and/or patent 
settlements 

• hot topic 
– this week’s “Fentanyl” case 

• Jansen Cigal (J&J) and Sandoz (Novartis) 
• EC regards this as a pure “pay-for-delay” case and not as a patent 

settlement case 

– more “pay-for-delay” pharma cases are being investigated: 
• Perindropil 
• Cephalon 
• Teva  

• Lundbeck case: regarded by EC as 
– a patent settlement case  
 (see Almunia’s 10/12/2013 statement: “[The Lundbeck] case involved a so-called "patent 

settlement", in contrast to today's decision which does not relate in any way to intellectual property 
matters.”  

– as anti-competitive 
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